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Secretary
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Re: Inter-Carrier Compensation for ISP-Bound Traffic
CC Docket Nos. 96-98 and 99-68

Dear Ms. Salas:

On February 9, 2000, Cindy Schonhaut, Executive Vice President, Government
and Corporate Affairs, and the undersigned counsel, on behalf of ICG Communications,
Inc., met with Kyle Dixon, Legal Adviser to Commissioner Powell, to discuss reciprocal
compensation for ISP-bound traffic and related issues that have been raised in the above­
referenced docket. In addition to reiterating ICG's views as contained in ICG's comments,
the enclosed handout was used as the basis for our discussion.

Ifyou need any further information, please do not hesitate to give me a call.

Sincerely yours,

Albert H. Kramer
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QUOTES FROM STATE DECISIONS

"We find that the FCC has claimed jurisdiction over this traffic and will ultimately adopt a

tInal rule on this matter ...Accordingly, we tind that the parties should continue to operate

under the terms of their current contract until the FCC issues its final ruling on whether

ISP-bound trafiic should be detIned as local and whether reciprocal compensation is due

tor this trafiic." Florida Order at 5.

"In view of the FCC's practical negation of the legal and analytic basis of our October

Order, we see no logical alternative to vacating the Order [which had required reciprocal

compensation] in response to the Motion tor Modification ... UnsatisfYing as it may be to

say so, all that remains is a now-unresolved dispute [as to how ISP bound traffic should be

compensated] ... [O]ur findings ... [in the earlier order] applied to all interconnection

agreements; and now a corresponding but converse understanding based on the instant

Order appears warranted. In fact as far as reciprocal compensation payments not made to

MCI WorldCom or other CLECs as of February 26, 1999 are concerned, no currently

eHcctive Department order categorically requires Bell Atlantic to pay, in some way, tor

handling CLECs' ISP-bound traHic ...This arrangement is reasonable tor the nonce, i.e.,

until the dispute is settled." Massachusetts Order at 25-28.

"Ultimately, the FCC should exercise is primary jurisdiction to decide the appropriate

amount of reciprocal compensation, if any, that should be paid for ISP-bound traffic. Until

the FCC makes that decision, the Commission will not attempt to determine the amount

of compensation that should be paid." M£ssoun Order at 2-3.



"ISP-bound tratlic, as determined by the FCC, is interstate in character, and theretore, in

the Board's view, is not entitled to reciprocal compensation ...We expect that GNI will be

compensated by its end user customers and/or by ISPs themselves tor the ISP-bound

trafilc which it carries." NclV Jcrscy Order at 11.

"Based upon the evidence before it, the positions advocated by the parties, and the

Declaratory Ruling of the FCC, the Commission finds that reciprocal compensation should

not apply to ISP-bound traffic. The FCC in its Declaratory Ruling concluded that ISP­

bound traffic is non-local interstate trafilc and clearly left the determination of whether to

impose reciprocal compensation obligations in an arbitration proceeding to the state

commissions. [citations omitted]. This Commission concludes that ISP-bound trafilc is

not subject to reciprocal compensation." South Carolina Order at 64.
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BEFORE THE FLORIDA PUBLIC SERV!Ct COMMISSION

In re: Petition of leG Telecom
Group, Inc. for arbitration of
unresolved issues in
incerconnection negotiations
with BellSoU1:h
7elecommunications, Inc.

DOCK~T NO. 990691-TP
ORDER NO. ?SC-OO-0128-rOF-TP
ISSUED: January 14, 2000

The following Commissioners participated in the disposition of
this matter:

J. TERRY DEASON
SUSAN F. CLARK

E. LEON JACOBS, JR .

.ll.PPEARANCES i

A. Langley Kitchings, Esquire, Michael ~. Goggin, Esquire,
Edwin E. Edenfield, Jr., Esqui:e, 4300 Southern Bell Center,
675 West Peachtree Street, Nor~heast, Atlanta, Georgia 30375­
OOOL
On oehalf of Bel 1South Telecommunications, Inc.

Joseph McGlothlin, Esquire, Vicki Gordon Kaufman, Esquire,
Albert H. Kramer, Esquire, Jacob S. Farber, Esqti1.re> 11 7
Gadsden Street, Tallahassee, Florida 32301.
On behalf of rCG Telecom Grgu9

C. Lee Fordham, Esquire, 2540 Shumard Oak Boulevard,
Tallahassee, florida 32399-0870.
On behalf of the Florida Public Service Commission

OOCl!M~ST h~"':::~ 'CATt:

o0625 JAN It. g
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ORDER NO. ~SC-OO-0128-rOF-TP

DOCKET NO. 990691-TP
E?AGE 5

prospective compensation would serve the public interest. (~CC 99­
38, 'll28) To 'Chis end, the fcC has issued a Notice of Proposed
Rulemaking, seeking comments on two proposals for a rule. In the
meantime, they have left it to state commissions to determine
whether reciprocal compensation is due for this traffic.

We find that the fCC has claimed jurisdiction over this
traffic and will ultimately adopt a final rule on this matter.

We emphasize that the Commission's decision to
:reat ISPs as end users for acce5S charge
purposes and, hence, to treat ISP-bound
traffic as local, does not affect the
Commission's ability to exercise jurisdiction
over such traffic. FCC 99-38, i16

Further, as mentioned earlier, the FCC intends to adopt a final
rule to govern inter-carrier compensation for ISP-bound traffic.
Therefore, any decision we make would only be an interim decision.
E'or that reason, in the MediaOne and BellSouth arbitra.tion in
Docket No. 990149, we ruled that the parties should continue to
operate under their current contract pending a decision by the rcc.
We still believe this approach to be ~easonable under the facts of
this case and in view of the uncertainty over this issue. Any
decision we might make would, presumably, be preempted if it is not
consistent with the fCC's final rule. Accordingly, we find that
~he parties should continue to operate under the te~s of ~heir

current contract until the FCC issues its final ruling on whether
ISP-bound traffic should be defined as local and whether reciprocal
~ompensation is due for this traffic.

III. PACKET SWITCHING CA~ABILrIIES

This issue doe5 not address whether BellSouth will provide the
packet-switching capabilities that rCG has requested, but whether
these capabilities will be provided as UNEs. According to 47
C.F.R. Section 51(f), ~rlcing of Elements, certain pricing rules
apply to ONEs, inte~connection, and methods of obtaining access to
unbundled elements, including physical collocation and virtual
collocation. Specifical:y, FCC Rule 47 C.f.R. Section 51.503(b)
reads:

An incumbent LEe's ~ates for each element it
offers Shall comply with the rate s~ruct:ure
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DEPARTMENT OF
TELECOMMUNICATIONS AND ENERGY

May 19, 1999

D.T.E.97·116·C

Complaint of Mel WorldCom. Inc. against New England Telephone and Telegraph Company
d/b/a Bell Atlantic-Massachusetts for breach of interconnection terms entered into under Sections
251 and 252 of th~TelecommunicatlonsAct of 1996

APPEARANCES: Alan u. Mandl. Esq.
Ottenberg. Dunkless. Mandl & Mandl
260 Franklin Street
Boston. MA 02110

-and-
Hope Bubulescu. Esq.
Mel Telecommunie.uions Corporation
5 InternatiorW Drive
Rye Brook, NY 10573

FOR: Mel WORLDCOM, INC.
Petitioner

Bruce P, Beausejour, Esq.
l3S r- rankl} n Street
13ostoo. \1A 02110

·and·
Robert N, Werlin. Esq.
Keegan. Werlin & Pabian
2 I Custom House Street
Bosto1'\, MA 02110

fOR: BELL ATlANTICMASSACHLSETIS
Respondent



that such an obliplioD arises betwccn Mel WorldCom and Bell Atlantic. Although MCI

Unless and until some future investliatioD of a complaint. if one is filed. concerning the

Order, we see no lo&ical alternative to vacating that Order in response to the Motion for

Page 25D.T.E.97-116·C

The parties to this docket have dilIgently provlced '.he Departmen~ wlth other states'
deCIsions on reciprocal compensatlOn rendered since Internet Traffic Order was issued.
We have reviewed those filings. Other state commissions consIdered the effects of the
FCC's ruling on th~jr situations. on the mterconnectlon agreements be fore them. and on
?nor decisions rendered. We have before us only our own Oc~ober Order and the
interconnection agreement construed by that Order. Useful as It has been to know what
other states have made of the FCC's ruling. it 15 equally useful to reea\! Commissioner
Powell's observation abcut the effects of that ruling: "Furthermore. haVing revtewed a
number of the state decisions in this area. 1am persuaded that the underlying facts.
analytical underpinnings and applicable law vary enormously from state to state."
~et Tr3ffic Order. Concurrence of Comr.·lIssioner Powell. page 2

The FCC's use of the word "equItable" IS ambIguous It IS not clear what eqUitable
powers a regulatory agency could. in any event, d,um to exercise, as It acts under a
statutory grant. The FCC's observatIon was eVIdently intenced to cushIon th-=
jurisdIctional blow, but all it does is muddle the message. as CommIssioner Powell has
observed. Internet Traffic Order. Concurrence of Comnussloner Powell. tex.t at n. 1

state ·coocracnw principles or other legal or equitable26 coosid,~ra[ions. M Internet Traffic

That foundation has crumbled.:1 There is 00 alternauve or supplemeot.a.l fll1ding in our

~ at , 27. our Order stood s1uart1y. aprtssly. and uclusivtly on a M rwo caW premise.

October 1998 Order to rely on in mandating continued reciprocal comptnsa:ion for rSP-bound

traffic. rn view of tlle FCC's practical negation of me legal and analytic basis of our October

Modification. We hereby vacate MCl WorldCom, D.T.E. 91-116.

insLtnt interconnection a&reemtnt determ.i.nes a different basis (or Sych payments, there

presently is no Department order of continuing effect or validity in support of the proposition

WorldCom and Bell Atlantic may still disagree about reciprocal co~nsationObligations

.."--_.._ .•._-----------------



D.T.E.97-116-C Page 26
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under their interconnection agreement, there is-post February 26. 1999-no valid and effective

D.T.E. order still in place to resolve their dispute. Unsatisfyin.~ as it may be to say so, all that

remains is a now-unresolved dispute.

The consequences may be adverse for enterprises that acted aggressively in reliance on

the nullified and oow-vaC3~Department decision in Mel WorldCom's favor (ignoring the

Department's express warniDis that its decision could be cfwlged by FCC findings). But no

amount of wishful thWdng c.a.a our justify clin&ing to a vitiated decision: oor can it empower

the Department to counrcrma.ad what the FCC bas determined. The attempt of some panics

and coOUlWlten to base their arguments on the vague tenus of Paragraph 27 of Internes

Traffic Order is futile. If that paracrapb has any effective meaning (a matter open to doubt.

givCD the FCC's reference to its pending rulemUin&). then surely it is that onJy those pre-26

February decisions by state commissions founded. not on I -two call" jurisdictional theory.

but rather on state contract law or some"other legal or equitable considc:rations" might y~t

remain viable-at any rate, ~dependlng on the bases of those deciSions· and. of course.

"pending the completion of the rulemaking" the FCC initiated. Internet Traffic OrdeT' at 1 27

It seems patent that the FCC had in mind state decisions already. or yet to be, taken21 --and that

only to the extent such decisions migbt fit thiS vague cnterion. The Department's October

II The FCC's wording ("any determmation a state commission has made. or may make III

the future"). Internet Traffic Order at ~ 24. must be read in light of the only plausible.
saving grounds for such state determinations set out by the FCC in 1 27 (state decisions
taken. before or after February 26, that rest on "contractual principles or other legal or
equitable considerations"). Stale decisions whose cc~c1usions"are based on a finding
that this (ISP-bound] traffic terminates at an IS? server:' irt.... are In another category,
however And our October Order falls Into this latter group.



D.TE. 97·116 at 14. HQwever. Bell Atlantic has acted. sine:: lheOctober Order. on [h~

of that Order must. since the issuance of Internet Traffic Qrd~. be doubted. Met WQrldCom.

understanding that our findings in MCl WorldCom appl1ed to all interconnectlon agreements;

Page 27D.T.E.97·116-e

We do not. at thlS point, hazard aJudgment whetber such an alternative basiS ellists in the
Bell Atlantic-MCI WorldCom intercOMCCtlOn agreement before us. If such a basiS can
be convincingly shown. then it would not be the Department's role to save contracting
parties from later-regretted commerCial Judgments See Complaint Qf A-R Cable;
~ervlces! InS., D.T.E. 98-52. ilt 5 n. 7 (1998).

warranted. In fact. as far as reciprocal compensation payments not made to ~Cl WorldCom

Pending. however, such a renewal of the almplaint and ultimate resolution of the

How useful such a renewal might be is DOC predictable. We suggest a perhaps more

rise to mucual obligation on its and Bell Atlantic's parts to pay reciprocal compensation for

Order was Dot so based-with the resuJt Wt, were that Order not va~ted. it would float,

untethered. in a jurisdictional void. Mel WorldCom may choose to renew its complajnt upon

some claim that Massachusetts contract law "or other legal or equitable considerations" give

and nQW a correspOndmg but cunverse undersunding based on [he inst.1nt Order appears

ISP~bound traffic. even despite the FCC's jurisdictional pronouncement. ~

promism, course below.

Depattmeot's Order in Mel WorldCom. D.T.E. 97-116. is vacated. Although that Order

implication (see Seaion IV of the October Order); and so, the suggested. broader applicabiJity

matter, Bell Atlantic's MOtiOD for Modification of March 2, 1999 is granted, in that the

adjudicaled ooJy the Bell At1aDtic~MCI WorldCom dispute. it professed to have broader



I
t D.T.E.97-ll6-C Page 28

or other CLECs as of February 26, 1999 are concerned,)() no currently effective Department

order categorically requires BeJJ AUanric to pay. in some way. for handling Cl.ECs· ISP-bound

traffic. BeJJ Al.Iantic has proposed making payments under its interconnection agreements at a

ratio noc in excess of 2: 1( terminating-ro~riginating traffic))' This arrangement is reasonable

for the nonce, i.e., until tbe dispute is settled.

Reciprocal compensation need not be paid for tenninatini ISP-bound traffic (on the

groUDds that it is local traffic), beginning witb (and including payments that were not disbursed

as of) February 26, 1999. Yet it still appears there were and may still be costs incurred by

lO

JI

This finding partly addresses RNK's Motion for Clarification. Bell Atlantic's Motion for
Modification ofour October Order intimates thal reciproea1 compen5ation payments
made for ISP-bound traffic before February 26, 1999 were never truly due and owing
under the intercoonectioa agRement. Bell Atlantic Dotes that ""there is no severable
'local' component o(an Internet call but such traffic is now, and a/ways has been,
intentate traffic.... Internet-bound calls are not eligible for .local' reciprocal
compensation under BA-MA's mterconnection agreements, and CLECs have received
substanti:ll compensation to which they are not entitled under those agreements." Bell
Atlantic's Motion for Modification, at 10 Dc~pite Bell Atlantlc's intimatIon, the
question of refund is not before us. and so we take no pOSition on the status of payments
made by Bell Atlantic for reciprocal compensation for ISp·bound traffiC prior to February
26, 1999. To do so now would be prerr.arure-assuming that OT.E. even has Jurisdiction
over the question of refunds and consldenng the InstruCtions below as to negotiatlOns,
mediation, and. if it must come to that. a..mltratlOn But we shall not r~ulre Bell AtlanrlC
to make (i.e .• to disburse) any payments :.'1Jr ·.... ere not made as oftha.; date See text
immediately Infra.

In the current absence of a precIse means to separate ISP·bound trafflc from other traffic.
we believe that Bell Atlantic's 2: t ratiO ~ a. proxy IS generous to the point oflikely
in.:Juding some ISP-bound traffic. However, thiS 2:! proxy IS rather like a rebutUbte
presumption. allowing any camer to demonstrate adduce eVIdence In negotiatiOns, or
ultimately arbitration, that its terminating traffle IS not [SP-bound., even lfit is in excess
of the 2: I proxy. Where disputes anse, however. the disputants are well advised to work
the matters out between themselves. rather tr;a..'1 br.nging them to this forum after less­
than-thorough negotla.tions.
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16/9~'o. clarifying arbitration order

STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a Session of the Public Service

In the Matter of the Petition of Birch )

Telecom of Missouri, Inc. for Arbltration

http://www.ecodev.state.mo.uslpsc/ordersl04068278.htm

Com
hel
at
i~s

in
Je:
Cit
on
the
6th
day
of
Ap.::
2.99

:ec:era:"

of the Rates, Terms, Conditlons and Related) Case No. TO-98-278

Arrangements for Interconnectlon with )

Southwestern Bell Telephone Company.

ORDER CLARIFYING ARBITRAnON ORDER

On Aprll 23, 1998, the COlnmisslon ':"ssued an Arbltrat::.on Order bear-'.:'.~

an ef:ectlve date of April 24. The ArbltratlOr. Order resulted fro~ c
petltlon flIed with the CommlSSlon by 2':"rch Telecom 0: Missourl, :nc.
·:B;..rc:--.:, asking that the COfnmlSS10:; arbltrate te:-r.-:s ::>r ar.
-'.:'.ter::::onnectlon agree:nent bet·.... een Blrcr. and 30ut~.·",ester~. Be:"~

~elephcne Company (SWBT).

:he only lssue presented fer arbltra:::.on was whether calls made wlthln
~ne sa~e :oca~ ca~l:~g scope to a~ =~te=~et SerVice P:ov:der ::SP; a~e

local na:~re and subJect to t~e paj~ent of reclproca~ ::::ompensatlcn.
~:le ==:~.:..ss:.o:-:' s Arbl::at:.cr'. 2.:ae: :::::::::€>s r:-.ake a ::':Ja: je:::,s:-2f1
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http://www.eeadev.state.mo.uslpse/ordersl04068278.hun

clspu:e be:ween tr;e partles, the ~CTh~':"~S::~

ltS pos:tlon. T:-:e ;:-~~''''

determ::..ned that calls :-naje
Interr,et Servlce Pro';l:::::'?:

That n.:llng ca~l5

~ __ S =e~s:~~ ~~~ --~,. -

~ :.:.::::

::nos ~~at :s ~ecessary :0 clar:fy
Sec:'ara~8:Y R'<..:.':",:,~.'g l:-'l CC ::Jccke: !\o. ?6-98
''''lUHn t.he same local caL.lng scope to ar.
'Ore ~ore l:-,tersta'::e thar. local ,,.., ;,att::e.

On March 8, Birch filed a Compliance FIling and Motion for
Clarification. Subsequent to the Commission's order denying SWBT's
application for rehearing, on March 12, Birch fi~ed a supplerner.t "',-,
its motion for clarificatlon. Birch argues that, while the FCC ji::
determine that calls to Internet Service Provlders, '",hen exc:-.ar.c;"'=
betweer. two carrIers within the same local calling area 1n a St3'::'2,
are prlmarlly subject to the FCC' s ~urlsd1ct:..on, the FCC dlj ~~­

determlne the amount of compensatlon that should be pald between
carriers for the handling of those ca~ls. The FCC also d:j ~C~

overt~rn prlor state declslons In arb~tratlon cases that wocld req~lr~

t:-:at s'Uch comper;sat.:..on be pa::..c. Birch suggests that the :::ommlsSlcr.' 5

Aprll 23, 1.998 arbitratior; order requires that SWaT and Blrc~ ccnt.:..~~~

to pay reclprocal compensat1or. i'or :;:SP osund traffIC as i: ::'e:: ~:~

l.ocal calls :Jntll the fCC finally dec:des the amoL;nt 0: co~pel.sCl'::':"-:

:hat s:-,c..:lj De pald for t:-:cse calls. 0:-, March 22,1999, S'liS":' :::l~E:::

respcr;se to 3::..rch's Motlon for Clarlflcatlcr; lr. w~:c~ It assert~~ t:.~

'::~e COl1'UnlSSlon's orders reqL:lred that ;;0 rec::..pr:::;c2l :::o:T\per.sa'::::~.

~a~8 ==: s~c~ calls.

Communications Commission (FCC) regarding the nature of that traffic.
The Commission's order did provlde that until the FCC made a ruling on
that issue, Birch and SWBT were to compensate each other for traffic
to ISPs "in the same manner that local calls to non-ISP end users are
compensated, subject to a true-up following the Federal Communication
Commission's determination on the issue if it becomes possible to
implement a Commission approved tracklng plan in the interim."

On February 26, 1999, the FCC :eleased a Declaratory Ru':':ng In '-~

Docket No. 96-98. That ruling declc.red that traffic deliverec t:J a;:
IS Pis p r 1rna r 11 yin t e r s tat e 1. r: c h a.r act e r , t h u s fa 11 in g '" l Lll r. ':: :~ ~

primary Jur1sdiction of the FCC. ':'he FCC did not, however, deterl.1l:-.'?
'",hat, 1£ any, rec1procal compensatlcn should be paid for cal':'s
Internet Servlce Provide:s and Instead lssued a notice of propose::
ru':'e~aking to deal w:th that lssue.

On Apr11 30, 1998, in response to the Cormnission's Arbitra:'lon Order
of Apr1l 23, SWBT filed an Appl:..catlcn ::or Rehearu:g. The CC;'J7l1SS':'::::­
issued an order Oil March 9, 1999, denYl~g SWBT's appli:=at:::::-. -,- y

rehearing. In that order the Comm1SS1on stated that "g':'ve:l t.he :a::::
:hat the FCC has now ~esolved t~e lssue :n dispute betwee~ -~~

par t l e s , the rei s nolon gera n y nee a :: 0 r t h 1 S Comnll S S l 0 n ':: 0 a :::J c :::- eo: S

that ::latter." The Commlssion bel1eved :.hat 1tS March 9 order '''';cu~':::

resolve the d1spute between SWB':" and 31rch. That was :lot the case.

, o. -::Iarifying arbitration order
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I ./6/Y9· o. clarifying arbitration order http://www.ecodev.state.mo.uslpsciordersl04068278.hon

I
I
I
I

the appropriate amount of recip~acal compensation, if any, that sho~ld

be paid for ISP-bound traffic. Cn:l~' the FCC makes that decision, the
Commission will not attempt to determine the amount of compensation
tha t should be paid. Because the appropriate amount of compensa tion
has not yet been determined, the parties will not be required to pay
reciprocal compensation for ISP-bound traffic at thlos time.
Nevertheless, it would be inappropriate to order that no compensation
be allowed to accrue until the FC~ issues its rule. The parties wl:1
be directed to continue to track traffic to ISPs as they have been
dOlng under the Internet Service P~ovider Traffic Tracking Agree~e;.:

that was filed with the Commission on June 11, 1998. After :he F::::
makes its final determination on the issue of compensatloon, the
parties will be subject to a ::-ue-up to determine what, _J.. a:-oj.·,
ccmpensatlon should be paid for the :SP-bcund traffic that lS meaSJres
up tc that time.

IT IS THEREFORE ORDERED:

1 That Southwestern Bell Telephone Company and Birch Telecor:1 c:
Mlssourl, Inc. are relieved of any obligation to immediate>:
compensate each other for trafflc to Internet Servlce ~~ovide~s wlt~:;.

a local calling scope that was imposed by the Commlssion's Arbltra::c;.
C.:::-der 0: Aprlol 23, 1998.

2. That Southwestern Bell Telephone Company and Birch Telecom of
Missouri, Inc. shall continue to track traffic to Internet SerVlce
Providers within a local calling scope as they have been dOlong under
the Internet Service Provider Traffic Tracking Agreement that was
filed with the Commission on June 11, 1998.

3. That Southwestern Bell Telephone Company and Birch Te2-ecom ,"~

Missouri, Inc. are subject to a true-up to determine the amount -­
comper.satlon that shall be pald for the ISP-bound tra:L.c tr-.a: :'5

measured pursuant to the Internet Service Provider Trafflc iraCKln::1
Agreement up to the time that the FCC dete:-mines the :ssue ~f

compensation for that traffic.

4 . Tr;at this order shall become effectlve on Aprl~ 16,

oi~

BY THE CO!\1MISSION

Dale Hardy Roberts

Secretar)'/Chief Regulatory Law Judge

S :: !-. -..

... _.._---,-------------
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(I)
STATE OF NEW JERSEY

loartl 01PlI6lic Utflili,s
rwc;.,..c_
N#fII.rt. NJ 17'U

rN THE MAmR. OF mE PETITION OF ) TELECOMMUNICATIONS
GLOBAl NAPS INC. fOR ARBlTRATION OF )
INTERCONNECTION RATES. TERMS. ) DECISION AND ORDER
CONDITIONS AND RE1.ATED ARRANGEMENTS)
\VITIi BELL ATLANTIC-NEW JERSEY, tNC. )
PURSUANT TO SECTION 2S2(b) Of THE )
TaECOMMUNICAnONS ACT Of 1996 ) DOCKET NO. T091010426

(SERVICE LIST ATTACHED)

BY 1HE BOAJtD:

ThiIOrder memorializes fitIa1 aCtion taken by the New Imcy~ ofPublic
Utilities (Boud)'in 1M ubitmion~ by GloM1 NAPs. Inc. (ONI) by Jenerdaled June 30.
1991. and will rtsol~ all oUlStaDdina and unrtsol...ed issues in ONT's iDtef'tonaectioD dispute
with BeU AUantic-New Jersey, Inc. (BA-N1).

PROCEDURAL HISTORY

On January 26, 1991, ONl requested InlerCOMcaion and netWOrk elemcZ1ts from
BA·NJ pursuant to section 251 of the Telecommunicltions Act of 1996, U. 104·104.110 Sw.
S6, codified in sc.acteftd sections of 47 u..s..c. §1S1CJ~, (hereinlfter. the A<:t). DuriDa the
period &om the 135· to the 16Ql1' day after receipt of an intCTcoMection request. the carrier or
my other party \0 me nelotiltion may petition the State c:ommission to arbitree ~y ouutanding
ISSUes. The Stale commission is required to resolve each issue!et forth iD any suCh proceeding
"not later thin ~ ~onths after \he date on whicb tM local exchange wrier received 1M
(inlertoMec:tion] request under this section," 47 U,.S.C, §252(b)(4)(C).

By letter dated JUDe 30, 1991 and PW'Nant to sec:tion 252(b)(1) oflhe Act. QNl
filed with the Bo.trd of Public Utilities (Board). Petition for Atbitntion oflnteTCOMecUon
lUtes, Tenn.s and Conditions and Rell1ed Relief. GNI essentially soupt affirmation through the
ubitntion process that it was entitled to opt into Ion intercoMcction agreement previously
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NJ to in\el'p'Tel Because of ONI's ",ht to MFN an existing intm:o~tion aITtelT~t. we f.WO
thlt it is approprialC to apply to GNI and BA-Nl the rates and terms in the existing MFS
.If~mern whicb ONt dcsim to MFN -.Mth respect to reciproeal compensation obli~ations fot'
tnf'fic which i. tNIy local. ISp·bounc1 traffic, as detennined by the FCC. is interswe in
character. and. thetefore, in the Board's ~iew, is not entitled to rcciprocal eompensafion. Ail
other loea.! tnffic carried by GNI shall be subject ro retiprocal compensation at the ntgoulled
rates in the MFS intertoMection agreement, that is $0.009 (or local traffic delivered to a tandem
sw;tcn and SO.007 for local calb deli~ered to an end office.

We ~pect that ONI v.iU be compensated by its end user eustomm and/or by ISPs
themselves for the ISp·boWld traffic whith it carTics. Ne...ettheleu. the Board is mindfu! of the
FCCs ongoing Nlemakinl with reSlld to the appropriate (onn of inter-carrier com~os.arion
mechanism (or ISP-bound uaffic. We ..sure unic" thlt the Board shall ~iew the FCC's
Ultimate Nlin& rtilldini su,h compensation and Wc.e appropriate action. IS needed:. Of course,
the panics themselves arc nor foreclosed from fuMer negotiations to develop more appropriate
forms of compensation. I

Accordin,l,. to clarify the lut issue d"ided by the Arbitrator, the Board herein
~ that the MFS interc:oMection acreemetlt rates for reciprocal compenSoltion.. and not the
BOItd's generic rates, shlUapply to the interconnection agreement between the par.ties. The
Albit:rator found that ",sotiated raw took precedence O'ief rates de1ennined by ei~« regulatioD
or by arbitration. Accordin&!y. he detamined that the rate! for rec;iprocaJ eompeasalion
nesoci&lCd by and ~eel\ MFS Iftd BA·NJ are applicable to the local tr&ffic exeh.l",aecl between
GNI and BA·NI. The Board qrees with the ArtriU"atDr in this reaud. but clarifies that the MFS
inlCrtOMeCtlOa acrccment rates do not apply to Che lSp·bound traffic carried by GM siD" that
traffic is intmcate nffic punuant to Ihe FCC's Declaratory Rulinc.

.- .
I

In conclusion. the Board f12:iDs thal the resolution orall open a.rbi~tion issues
set forth above and the cODditions imposed herein upon the panics is consistent with the public
interest ."d in accordance with law. The Board }{EB.EBY AfPROYf.S an inteftoM«Uon
apeement between the J*ties which is the same as the MFS agreement refrnnced1ibove. as
modified herein. IS meetina the requirements of the Act for alleements which are ~ pan

. l 1- Docket No TOC}1070426

..-.__.------..,~~

I



6



BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. I999-259-C - ORDER NO. 1999-690

OCTOBER 4, 1999

IN RE: Petition of ITC"DeltaCom Communications,
Inc. for Arbitration with BellSouth
Telecommunications, Inc. Pursuant to the
Telecommunications Act of 1996.

I. INTRODUCTION

ORDER
ON

ARBITRATION

This arbitration proceeding is pending before the South Carolina Public Service

Commission ("Commission") pursuant to Section 252 (b) of the Telecommunications Act

of 1996 ('"1996 Act'"). This proceeding arose after ITC"DeltaCom Communications, Inc.

("ITC"DeltaCom") and BellSouth Telecommunications, Inc. ("BeIlSouth") were unable

to reach agreement on all issues despite the good faith negotiations conducted over an

extended period of time. On June II. 1999. ITC"DeltaCom filed a Petition for

Arbitration with BeliSouth in South Carolina. BeliSouth filed its Response to

ITC"DeltaCom's Petition on July 6, 1999. The Petition and Response included a list of

some seventy-three (73) issues to be decided by this Commission.

The Hearing of this Arbitration was held on September 8 - 9, 1999, with the

Honorable Philip T. Bradley, Chairman, presiding. Prior to the evidentiary hearing, the

parties were able to resolve approximately forty (40) of the disputed issues that were

originally listed in the Petition. Thus, this Commission will only address in this Order

the remaining disputed issues as of the date of the Hearing. At the evidentiary hearing,

JOlllt Ex. 077
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also stated that state commissions were "free not to require the payment of reciprocal

compensation for this traffic." FCC 98-38. ~ 26.

Based upon the evidence before it, the positions advocated by the parties. and the

Declaratory Ruling of the FCC. the Commission finds that reciprocal compensation

should not apply to ISP-bound traffic. The FCC in its Dcclaralot)' Rilling concluded that

ISP-bound traffic is non-local interstate traffic and clearly left the determination of

whether to impose reciprocal compensation obligations in an arbitration proceeding to the

state commissions. FCC 98-38. footnote 87 and ~ 26.This Commission concludes that

ISP-bound traffic is not subject to reciprocal compensation. While it may be true that

rSP-bound traffic travels similar paths across the same facilities as local calls to

residential customers as advanced by ITC'DeltaCom. it is also clear that ISP-bound calls

do not terminate at the ISP. In the e\ample given by witness Starkey for ITC"DeltaColll.

the local call to the residential customer clear!) terminates on the ITC"DeltaCom

Ilct\\ork. ISP-bound trattlc. on the other hand. does not terminate at the rsp's server but

COllt inues to the ultimate Internet destination v.hich is often located in another state. See

FCC 99-38. ~ 12. As ISP-bound traffic does not terminate at the ISP's server on the local

network. this Commission finds that IS P-bound traffic is non- local traffic. Further. since

Section 25\ of the 1996 Act requires that reciprocal compensation be paid for local

traffic. the Commission further finds that the 1996 Act imposes no obligation on parties

to pay reciprocal compensation for ISP-bound traffic.

The Commission is also aware that the FCC has initiated further proceedings

regarding the issue oflSP-bound traffic and reciprocal compensation. Of course. this
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application," as the Petition framed the issue, or until the Commission adopts a different rule in the

generic arbitration it has established in Case No. 99-941-TP-ARB. (Section III below.)

I. THE COMMISSION DOES NOT HAVE JURISDICTION TO RENDER THE
DECISION ON-ISSUE 3 THAT THE PANEL RECOMMENDS:

If!SP traffic were local, the COllIDlission would have jurisdiction to order the parties to pay

each other reciprocal compensation on it. Because ISP traffic is interstate, however, it is not subject

to reciprocal compensation under section 2S1(b)(S) of the 1996 Act and is not subject to regulation by

the Commission in this proceeding.

It is now beyond dispute that ISP traffic is non-local, interstate traffic. This is controlling

federal law. Inter-Carrier Compensation for /SP-Bound Traffic, FCC 99-38, Declaratory Ruling in

CC Docket 96-98 and Notice ofProposed RUlemaking in CC Docket No. 99-68 ("lSP Order"), ~ 26

0.87. As leG witness Starkey acknowledged at hearing (Tr. Vol. I at 83), the FCC ruled that when a

carrier delivers Internet traffic to its ISP customers, the carrier is not tenninating a call for purposes of

section 251 (b)(5) reciprocal compensation. Rather, Internet traffic continues past the lSP's local

server to its ultimate destination or destinations, specifically at an Internet website that is often

located at another state. ISP Order' 12. Thus, ISP traffic is not local, but interstate. ld. 126 n.87.

The Panel Report states (at p. 10), "the Pane] is not taking a position on the issue ofwhether

ISP traffic should or should not be considered local traffic," This statement is pUZzling. The FCC

unequivocally held in the ISP Order that TSP traffic is nOllocal. Moreover, the FCC reaffIrmed that

holding in a decision issued just weeks before the Panel issued its Report (and brought to the Panel's

attention by Ameritcch Ohio in a letter daled January 4,2000), by ruling that "the service provided by

the local exchange camer- to the ISP is ordinarily exchange access service because it enables the ISP

to transport the communication initiated by the cnd-user subscriber located in one exchange to its

2



ultimate destination in another exchange." In the Maller ofDeployment ofWireJine Services

Offering Advanced Telecommunications Capability, FCC 99-413, Order on Remand in CC Dockets

98-147 et al.(re!. Dec. 23, 1999), ~ 35 (emphasis added).
. ". ...

Thus, it is not for the Panel (or, with all respect, this Commission) to take a position on

whether ISP traffic should or should not be considered local traffic. As a matter of controlling federal

law, it is not local traffic, but interstate, exchange access traffic.

.In its Post-Hearing Position Paper on Issue 3 (the "Issue 3 Paper"), Ameritech Ohio explained

in detail why the fact that ISP traffic is interstate means that this Commission has no jurisdiction to

address the question of inter-carner compensation on such traffic in this proceeding. (See Issue 3

Paper at 2-9.) Ameritech Ohio incorporates that discussion by reference here. Ameritecb Ohio's

principal arguments, in summary fonn, were:

In arbitrations under section 252{b) of the 1996 Act, State commissions
are limited to imposing and applying duties under the 1996 Act. lSP
traffic is not SUbject to the reciprocal compensation duties of the 1996
Act, as the FCC held in the [SP Order. Therefore, State commissions
do not have jurisdiction to impose reciprocal compensation on ISP
traffic in section 252(b) arbitrations. (Issue 3 Paper at 1-5.)

• Separate and apart from the limited scope ofjurisdiction that the 1996
Act confers on Slate commissions as arbitrators under section 252{b),
this Commission lacks authority to regulate lSP traffic in any event
because ISP traffic is interstate. Ohio Jaw empowers this Commission
to regulate only communications that originate and tcnninate in Ohio,
and the federal Communications Act of 1934 recognizes as well that
the telecommunications authority of state regulatory commissions is
limited to intrastate traffic. (Issuc 3 Paper at 5_6.)1

leG itselfhas recognized that "the states have no statutorily prescribed role in regulating
interstate rates that fall outside Sections 251 and 252." Exhibit 2 to Ameritech Ohio's Response
to Petition at 4~5.
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II. THE COMMISSION SHOULD NOT RULE, AND CANNOT LAWFULLY
RULE, THAT RECIPROCAL COMPENSATION MUST BE PAID ON ISP
TRAFFIC.

A. The Panel Report Ignores Ameritech Ohio's Argument tha! ifthe
Commission Entertains Issue 3, it Should Require the Parties to Abide by
the FCC's Forthcoming Resolution of the Issue, Applied RetroactivelY to
the Effective Date of the Agreement.

Even if the Commission had power to decide the ISP compensation issue, it would be unwise

for the Commission to preempt the ongoing docket in which the FCC is addressing the same issue.

Ameritech Ohio presented this argument to the Panel (Issue 3 Paper at 9-11), but the Panel Report

does not address it.

As ICG itselfhas argued, individual State commission decisions on the rs-p issue would "run

the risk that there will not be unifonn effective implementation of federal policy for this traffic."

(Comments of ICG Communications, Inc., in CC Docket Nos. 96-98 and 99-68, Exhibit 2 to

Response, at 3-5.) The best course would be for the Commission to require the parties to compensate

each other for delivering ISP traffic (or not) in accordance with the outcome ofFCC Docket 99-68 (In

the Matter ofInter-Carrier Compensation for lSP-Bound Traffic), which will probably be released

very early in the life of the agreement being arbitrated here.2 It makes little sense for the Commission

to delve into this highly-eharged, complex issue only to have its decision supplanted shortly thereafter

by the FCC's decision. See AO Ex. 7 (Harris Direct) at 13-14. leG's own testinlony, in fact, quotes

FCC authority that "the public interest would be better served by addressing the matter [of inter-

2 No one knows for certain when the FCC will issue its ordeT in the ISP docket. The new
lCG/Ameritcch Ohio agreement. however, will not go into effect until mid-February, 2000, and it
seems highly unlikely that the FCC's order will not be out at least within a few months of then.
See AO Ex. 7 (Harris Direct) at 13.
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camer compensation on rsp traffic] in the broader proceeding of general applicability." leG Ex. 2

(Starkey Direct) at 48.

Accordingly, Ameritech Ohio suggests that if the Commission addresses Issue 3, it should
< •

require the parties to provide in their agreement that

• the parties wllI compensate each other (or not) for the delivery ofIntemet traffic to ISP
customers in accordance with the FCC's decision in Docket 96-98; and

• if the FCC's decision issues after the Effective Date of the agreement, the parties will
apply the decision retroactively to the Effective Date of the agreement) with a true-up
to be effected within thirty days after the decision issues.

This is an eminently reasonable way for the Commission to ensure an outcome that is fair to the

parties and in hannony with controlling federal law. (See Issue 3 Paper at 9-11.)

Alternatively, the Commission should require the parties) agreement to provide that the

parties will compensate each other (or not) for the delivery ofISP traffic in accordance with whatever

resolution of the matter this Commission reaches in the generic proceeding it just opened in Case No.

99-941-TP-ARB. retroactive to the Effective date of the agreement, with a true-up within thirty days

after the Commission issues its decision.
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beginning at the end user's premise and ending at ICG's switch" - but Ameritech did not

contend that the ISP plays such a role. Rather, Ameritech argued that

when an end user dials up the Internet, and thereby causes his local exchange
carrier, his ISP and the carrier that serves the ISP to incur costs, the end user is
acting as a customer of the !SP~ just as he acts as a customer of an !XC when
he makes a long distance call. . . .. (In both situations, of course, the end user is
still also a customer ofhis local exchange carrier, but he places the long distance
call in his capacity as a customer of the IXC and he dials up the Internet in his
capacity as a customer ofthe ISP.) It is the rsp that marketed the service to the
end user and detennined the price, price structure and other tenns and conditions
under which the customer decided to dial up the Internet. The ISP will send the
end user a bill, answer questions regarding the bill Or the service, and collect the
bill from the customer. (Issue 3 Paper at 23) (citations to testimony omitted).

Most important. though, the Panel Report concludes its discussion of this point by saying (at p.

9), "All ofthesc factors suggest the ISP is an end user and not a carrier, and that the LEC-LEe

model [rather than the LEC-lXC model] provides the proper constroct for compensation for ISP

caUs." That conclusion, which is offered as the basis for the Panel's rejection ofAmeritech

Ohio's economic analysis. cannot survive thc FCC's December 23, 1999, Order on Remand in

In the Matter ofDeployment ofWireline Services Offering Advanced Telecommunications

Capability, FCC 99-413, in CC Dockets 98-147 et al.

As noted above, the FCC held at' 35 of that Order that "the service provided by the

local exchange carrier to the ISP is ordinarily exchange access service because it enables the

ISP to transport the comIll1mication initiated by the end-user subscriber located in one exchange

to its ultimate destination in another exchange." Thus.just like an interexchange carrier, the

ISP obtains exchange access service. And,just like an interexchange carrier, the ISP obtains

that access service so it can "transport the communication by the end-user subscriber located in

one state to its ultimate destination in another exchange." The labeling in the Panel Report

13



("the ISP is an end user and not a carrier) is irrelevant. What matters is that (i) the !SP

perfonns the samejUnclions with respect to an Internet call as the IXC perfonns with respect to

an interexchange voice call; (ii) the person who makes an Internet call does so as a customer of. - .
the ISP ill exactly tile same way as the person who makes an interexehange voice call does so as

a customer ofthe IXC; and (iii) therefore, the entities that combine to enable the end user to

make the Internet call should compensate each other (or not) in the same way as entities that

combine to enable the end user to make an interexchange voice call do - which means the

originating LEe (Ameritech) should not compensate the other LEe (leG) who joins it in

providing access service to the entity in the position of the !XC (the lSP).

3. Contrary to the Panel's view, ISP traffit is not lotal by nature.

The Panel Report states (at p. 8), "Excepting for the fact that the FCC has ruled that

ISP-bound calls are interstate. every other aspect of!SP calling suggests the calls are local."

This proposition, which is key to the Panel's analysis ofIssuc 3, is dead wrong.

One indisputable difference between ISP traffic and local traffic - in addition to the

fundamental difference that rsp traffic does not originate and tenninate in the same local

calling area - is that the holding times for ISP traffic are far greater. Whereas the average

local call lasts approximately 3.5 minutes, the average Internet connection is on the order of

eight or ten times longer. See AO Ex. 6 (panfil Direct) at 13 and Exhibit EP-02 thereto.S leG

does not contest this fact. but instead offers the feeble rejoinder that Internet calls are not the

only calls that last a long time. As leG witness Starkey puts it (lCG Ex. 2 at 52), "If we were

The Ameritech study that is Exhibit EP-02 to the Panfil Testimony found that the average
Internet connection lasts 26 minutes. There is also evidence suggesting that the average Internet
session is 36 minutes. Internet Basics, Vol. 5, Issue 3, «Online Tidbits."
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